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NEW DELHI, 'rssllshpnn,; 1998.

NOTIFICATION

INCOME-TAX

G.S.R. (E).-WHEREAS the annexed agreement between the
Government of the Republic of India and theh Government of the

Republic of Southfgﬁr%ca-for the avoidance of douPle taxation and the

Efpvention of fiséalﬁevgsion.;ith respect to tgxes on income, has

;ntered into force on the.;éenty-eighth day oﬂjNovember, 1997, in

q%cordance with Aftigié 28 of the said Agéeement; after the

rotification by botﬁ ‘EHeITEbneracting States to% each other of the
- - i

'completion of the procedures reqguired under their laws for bringing

i

|
into force of the said agreement; 1

i
powers conferred by

.
i
I
:
|
p
!

NOW, therefore, in exercise of the |
N 1 I

section 90 of the Income-tax Act, 1961 (43 of 1961), the Central
!

Government hereby directs that all the provisions of the said
I

agreement shall be given effect to in the Union of India.



ANNEXURE

AGRIEEMENT

BETWEEN THE GOVERNMENT OF THE REPUBLIC OF INDIA AND

THE GOVERNMENT OF THE REPUBLIC OF SOUT]H AFRICA

FOR THE AVOIDANCE OF DOUBLE TAXATION A?]J\ID THE

L
I|

PREVENT ION OF FISCALEVASION WITH RESPECT TO
TAXES ON INCOME

Preamble

The Government of the Republic of India and the Government of the Republic of
South Africa desiring to conclude an Agreement for the avoidance of double taxation
and the prevention of fiscal cvasion with respect to taxes on income,

Have agreed as follows :
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Article 1

Personal Scape

This Agreement shall apply 1o persons who are residents of one or both of the
Contracting States. ‘

Article 2

‘Taxes Covered

1. The existing taxcs to which this Agreement shall apply arc:
(a) i India, the income fax (including any surcharge thereony,
(hereinaficr referred to as “Indian tax®);
{b) in South Africa;
1) the income tax (ihe normal tax}; and
(it) | the secondary tax on companies;
(hercinafter referred to as “South African tax").
2. The Agreement shalt apply also to any identical or substantially similar taxes
which arec imposed by either Conlracting State afier the datc of signature of 1he
Agreemeni in addiion 1o, or in place of, the cxisting {axes. The competent authoritics

of the Contracting States shall nolify each other of any significant changes which have
becn made in their respective 1axation laws.

i

Article 3

General Definitions

1. For the purposcs of this Agreement, unless the conlext othenvise reguires:

(a) the lerm “India” means the temitory of the Republic of India and
includes the territorial sea and airspace above #. For the purposes of this
Agrecment the terr shall cover any other marilime zong in which the Republic
of India has savereign rights, other rights and jurisdictions, according to the -
Indian law and in accordance witl intemational law in particular as [aid down in
the UN Convenlion of the Law of the Sea, 1982, and
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(b) the term “South Africa” means the Republic é;f South Africa and, when
- used in a geographical sense, includes the termitorial sea thereof as well as any
area outside the temitorial sea, including the continenltal shelf, which has been
or may hereaflcr be designated, under the laws of South Africa and in
accordance with international law, as an area within l'which South Africa may

exercise sovereign dghts or jurisdiction;

(c) the terms “a Conlracting Siate” and “the other; Contracting State” mean
India or South Africa, as the context requires;

(d)  the term “company” means any body corporate or any entity which is
treated as a company or body corporate for tax puiposgs;

(e}  the term “competent authority” means:

) in India, the Central Government in léhc Mipistry of Finance
(Department of Revenue) or their authorised representative; and
1

(1) i South Africa, the Comnissioner for Inland Revenue or his
authorised representative;

(D the terms “enterprisc of a Coniracting State”land “enterprise of the
other Contracting State” mcan respectively an cntetprisc carried on by a
resident of a Contracting State and an enterprise carried on by 2 resident of the
other Contracting State;

(g) the term “fiscal year” means:
(1) in India, the twelve-month period beginnihg on 1 April;

(M)  in South Africa, the “year of asscssmémt" as defmed in the
Income Tax Act, 1962;

(h) the term “international iraffic” means any transport by a ship or aircraft
operated by an enterprise of a Coniraciing State, except when the ship or
aircrafl is operated solely between places in the other Coniracting State;

()] the term “national” means:

(1) any individual possessing the nationality of#a Contracting State:

(ii)  any legal person or association deriving 1t$ status as such from
e lawe 110 Frarcs i1 a (Cantracfing Sfate-
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(1) the ferm “person’ includes an individual, a cornpany and anty other body

2.

of persons which is treated as an entily for tax purposcs under the faxation laws
in force in the respective Coniracting States; and

(k)  the tern “tax” means Indian fax or South African tax, as the contexl
requires, but shall not include any amount which is payable in respect of any
default or omission in relation to the taxes {o which this Agrecment applies or
which represents a penally imposed relating Lo those taxus.

As rogards the application of the provisions of the Agreement at any time by a

Contracting State, any tcrm not defined therein shall, unless the context otherwise
requires, have the meaning which it has at that time under the law of that State for the
purposes of the taxes to which the Agreement applies, any meaning under the
applicable tax laws of that State prevailing over » meaning given to the term under
other laws of that State,

L

nCans.

2.

Article 4

Resident
For the purposes of this Agrcement, the term “resident ol a Conlracting State”
(a)  in Indis, any person who, under the [aws of India, is liable to tax therein
by tcason of his domicile. residence, place of management or any other
criterion of a similar nature, but this teom docs not include any person who is

hiable 10 1ax in India in respect only of income from sources in Wndia;

(b) in South Afnica, any individual who is ordinarily resident in South
Afnca and any other person which has its place of cffective management in

‘South Africa;

Where by reason of the provisions of paragraph 1 an individual is a resident of

both Contracting States, then his status shall be determined as follows:

(a)  he shall be deemed to be a resident only of the State in which he has a
permancnt home available to lim; if he has a permanent home available to him
in both States, he shall be deemed 1o he a resident of the State wilh which his
personal and cconomic relations are closer (centre of vital interests),
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(b)  if the State in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either State,
he shall be deemed to be a resident only of the State in Which he has an habitual
abode;

(¢)  if he has an habitual abode in both States or in neither of them, he shall
be deemed to be a resident only of the State of which he is a national,

(d)  if he is a national of both States or of neither, of them, the competent
authorities of the Contracting States shall settle the question by mutual
agreement.

3. Where by reason of the provisions of paragraph 1]a person other than an
individual is a resident of both Contracting States, then it ¢hall be deemed to be a
resident only of the State in which its place of eflective manaécmenl' is situated. If the
State in which its place of effective management is situated cannot be deterrnined, then
the competent authorities of the Contracting States shall settle the question by mutual

agreement. :

Article 5

Permanent Establishment

L. For the purposes of this Agreement, the term “permanent establishment” means
a fixed place of business through which the busincss of an enterprise is wholly or parify
carried on. '
2. The term “permanent establishment” includes especia]]ﬁly:
(a) a place of management;

(b)  abranch;

{c) anoffice;

(d)  afactory;

(¢)  aworkshop;

49 a mine, an oil or gas well, a quarry or any other place of extraction of

natural resources, including an installation or sn‘ucnuﬂe used for the exploration
or exploitation of natural resources; and
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(g)  a warchouse, in relation to a person providing storage facilties for
others.

3. A building site, a conslruction, installation or assembly projecl or any
supervisory activity in connection with such site or project constifutes a permancnt
establishment ¢nly if it Jasts more than six months,

4. Notwithstanding the preceding provisions of this Articly, the term “purmanent
establishment” shall be decmed not to include:

(@) the use of facilitics solely for the purpose of storage, display or delivery
of goads or merchandise belonging to the enterprise;

(b)  the maintenance-of a stock of goods or merchandise belonging to the
enterprisc solely for Lthe purpose of storage, display or delivery,

(¢)  the maintcnance of a stock of goods or merchandise befonging to the
enterprise solely for the purpose of processing by another enterprisc;

(dy  the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or for collecting information, for the
enicrprise;

(¢)  the maintenance of a fixed place of business solely for the purpose of

carrying on, for the enterprise, any other activity of a preparatory or auxiliary

character; and

()  the mainlenance of a fixed place of business solely for any combination

of aclivities mentioned in subparagraphs (a) o (e}, provided that the overall
_ activity of the fixed place of business resulting from this combination is of a
" preparalory vr auxiliary character.

5. Nolwithstanding (he provisions of paragraph 1 and 2, where a person -~ other
than an agent of an independent status to whom paragraph 6 applies - is acting on
behalf of an enterprise and has, and habitually excreises, in a Contracting Staie an
authority to conclude contracts in the name of the enterprise, that enterprise shall be
deemed 1o have a permancnt establishment in that Stale in respect of any activities
which that person undertakes for the enterprise, unless the activitics of such person are
limited ta those menlioned in paragraph 4 which, if exercised through a fxed place of
business, would not make this fixed place of buginess a permanent establishment under
the provisions of that paragraph.
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6. An enterprise shall not be deemed to have a permanent establishment in a
Contracting State merely because it carries on business in that State through a broker,
general commission agent or any other agent of an independent status, provided that
such persons are acting in the ordinary course of their businessi::.
7. The fact that a company which is a resident of a Coniracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which
carrics on business in that other State (whelher through a permanent establishment or
otherwise), shall not of itself constitule either company a pc]tmanent establishment of
the other. : h

Article 6 }'
|

Income from Immovable Properlv!;
! :
1. Income derived by a resident of a Contracting State from immovable property,
including income from agriculture or forestry, situated in the other Contracting State
may be taxed in that other Stale. |i
2. The term “immovable property” shall have the meaning which it has under the
law of the Contracting State in which the property in qucstiifan is situated. The term
shall in any case include properly accessory to immovable property, livestock and
equipment used in agricullure and forestry, rights to which ihe provisions of general
law respecting landed property apply, usufruct of imnmovable property and rights to
variable or fixed paymenis as consideration for the working :of, or the right to work,
mineral deposits, sources and other natural resources. Ships, boats and aircraft shall

not be' tegarded as immovable property. i
!

. J } .
3. The provisions of paragraph 1 shall apply to income derived from the direct
use, letting or use in any other form of immovable property. |
: i

4, The provisions of paragraph 1 and 3 shall also aﬁiwly to the income from
immovable property of an enterprise and to income from meovablc property used for
the performance of independent personal services.
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Article 7

Business Profits

1. The profits of an enterprise of a Contracting State shall be taxable only in that
State unless the enterprise carmies un busingss in the other Conlracting Stale through a
permanent establishiment situated therein.  1f the cnterprise carries on business as
aforesaid, the profits of the enterprise may be taxed in the other State but only so much
of them as is aftsibutable to thal permancnt establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting
State carries on business in the olher Contracting State through a permancnt
establishment sstuated therein, there shall in cach Contracting State be attributed to thal
permanent establishment the profits which it might be expeeted to make if it were a
distinct and separate enterprise engaged in the same or similar activitics under the sante
or similar conditions and dealing wholly independently with the enterprise of which il is
a permanent establishment.

3. In determining the profits of a permanent establishment, there shall he atiowed -
as deductions expenses which are incurred for the purposcs of the permanent

. establishment, including executive and general adminislralive cxpenses so incurred,
whether in the Contracting State in which the permanent establishment is situated or
clscwhere, in accordance will and subject o the limitations prescribed in the laxation—
laws in that Confracting Statc.

4. In so far as it has been customary in a Conltracting Staie 10 delermine the profits
to be attributed to a permancnt establishment on the basis of an apportionment of the
total profits of the enterprise 1o ils various parts, nothing in paragraph 2 shafl preclude
that Contracting State from determining the profits to be taxed by such an
apportionment as may be customary. The method of apporionment adopied shall,.
however, be such that the result shall be in accordance with the principles contained in
this Article.

5. No profits shall bc atlributed to a permanent establishment by reason of the
mere purchase by that permancnt establishment of goods or merchandise for the
enterprise,

6. For the purposes of the preceding paragraphs, the profils to be attribuled to the
permanent establishment shall be determined by the same method year by vear unless
there 1s good and sufficient reason to the contrary.

7. Where profits include items of income which are dealt with separately in other
Articles ol this Agreement, then the provisions of those Anticles shall nol be affected by
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Article 8

Shipping and Air Transpert

1. Profits of an enterprise of a Coniracting State from the operation of ships or
atrerafl in international iraffic shall be laxable only in that State.

2. For the purposes of this Articie, profits from the operation of ships or aircraft in
international traffic shall include:

(a) profits derived from the rental on a bare hoat hasts of ships or aircrafl
used in international traflic,

(b) profits derived from the use or rental of containers,
if such profits are incidental to the profits to which the provisions of paragraph 1 apply.
3. For the purposcs of this Arlicle, intercs? on funds connected with the operation
of ships or aircraft in intemalional traflic shall be regarded as profits derived from the
operation of such ships or atrcraft and the provisions of Article 11 shall not apply in
relation to such intcrest. '
4, ‘The provisions ol paraggaph 1 shall also apply {o profils from the participation

in a pool, a joint buginess ur an international operaling agency.

Article 9

Associated Enterprises
1. ..Where:

(a)  an enlcrprise of a Contracling State participates directly or indirectly in
the managemeni, control or capital of an enterprise of the other Contracting
Slate; or

(b)  the same persons participatc directly or indirectly in the management,
control or capital of an enterprise of a Contracting Stale and an cnterprise of
the other Contracting State,

and in either casc conditions are made or imposed between the two enterprises in (heit”
commercial or financial relations which differ fram those wisch would be made
between independent enterprises, then any profits which would, but for thosc
conditions. have scerued to nne of the criderorises. butk by rcason of thoge chbndilions.
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have not so accrued, may be included in the profits of that enterprise and taxed

accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State -
and taxes accordingly - profits on which an enterpnise of the other Contracting State
has been charged to tax in that other State’and the profits so included are profits which
would have accrued to the enterprise of the first-mentioned State if the conditions
made between the two enterprises had been those which would have been made
between independent enterprises, then that other State shall make an appropriate
adjustment to the amount of the tax charged therein on those profits if that olher Siate
considers the adjustment justified. In determining such adjustment, due regard shall be
had to the other provisions of this Agreement and the competent authorities of the
Contracling States shall if necessary consult each other.

Article 10
Dividends

f. Dividends paid by a company wiich is 2 resident of a Contracling Stale to 2
resident of the other Contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the Contracting State of which
the company paying the dividends is a resident and according to the laws of that State,
but if the beneficial owner of the dividends is a resident of the other Contracting State,
the tax so charged shall not exceed 10 per cent of the gross amouat of the dividends.

The competent authoritics of the Contracting States shall settle the mode of application
of these limitations by mutual agreement,

This paragraph shall not affect the faxation of the company in respect of the profits out
of which the dividends are paid.

3. The term “dividends” as used in this Articlc means income from shares or other
rights participating in profits {not being debt-claims), as well as income [rom other
corporate rights which is subjected 1o the same taxation treatment as income from
shares by the laws of the Contracting State of which the company making the
distribution is a resident.

4, The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of
the dividends, being a resident of a Contracting State, carries on business in the other
Contracting State of which the company paving the dividends is a resident. through a
permanent sstabbshment stuated thersm, or performs m that other State mdspendent
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fived base. In such case, the provisions of Article 7 or Article 14, as the casc may hf‘
shall apply. :

5. Where a company which is a resident of a Contracting State derives profils or
income from Lhe other Contracting State, that olher Statc may not impose any tax on
the dividends paid by the company, except in s0 far as such dividends are paid to a
resident of that other State or m so far as the holding in respect of which the dividends
are pail is effcctively connected with a permanent establishment or a fixed base
situated in that other State, nor subject the company's undisteibuted profits 1o a tax on
undistributed profits, even if the dividends paid or the undistributed profits consist
wholly or partly of profils or income atising in such other Slate.

Article 11

Interest

1. Interest arising in a Céntracting Stale and paid to a resident of the other
Contracting Stale may be taxed in that other State.

2. However, such inlerest may also be taxed in the Contracting State in which it
ariscs and according to the laws of that State, but if the recipient is the beneficial owne™
of the sterest the tax so charged shall not exceed 10 pcr cent of the pross amount or
{he interest.

3. Notwithstanding the provisions of pairagmphs 1 and 2, intorest arising in a
Contracting State shall be exempt from tax in that State if it is derived and bencficially
owned by:

. (@)  the Government, a political subdmsmn or a local authomy of the other
Contracling State;,

(b)  the Reserve Bank of India or the South African Rescrve Bank; or

() any agency or instrumentality which is wholly owned by the

Government of a Conlracting State and which has been approved in wriling by

the competent authorities of the Confracling States for the purposes of this
paragrapis.

4. The term “interest” as used in this Article means income from debt-claims of
every kind, whether or not secured by morigage and whether or nol carrying a right to
participate in the debtor’s profifs, and in particular, income from government securitics -
and income from bonds or debeniures, includmg premiums and prizes attaching to such
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5. The provisions of paragraph 1 shall not apply if the beneficial owner of the
interest, being a resident of a Contracting State, carries on business in the other
Contracting State in which the interest arises, through a permanent establjshm\cgf‘
situated therein, or performs in that other State independent personal services from a
fixed base situated therein, and the debt-claim in respect of which the interest is paid is
effectively connected with such permanent establishment or fixed base. In such case,
the provisions of Article 7 or Article 14, as the case may be, shall apply.

6. Interest shall be deemed to arise in a Coniracting State when the payer is that
State itself, a political subdivision, a local authority or a resident of that State. Where,
however, the person paying the interest, whether he is a resident of a Contracting State
or not, has in a Contracting State a permanent establishment or a fixed base in
connection with which the indebtedness on which the interest is paid was incurred, and
such interest is borne by such permanent establishment or fixed base, then such interest
shall be deemed 1o anse in the State in which the permanent establishment or [ixed
base is sifuated.

7. Where, by reason of a special relationship between the payer and the benefiefil
owner or between both of them and some other person, the amount of the interest,
having regard to the debi-claim for which it is paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the absence of glrggh
relationship, the provisions of this Articie shall apply only to the last-mentionéd
amount. In such casc, the excess part of the payments shall remain taxable according
to the laws of each Contracting State, due regard being had to the other provisions of
this Agreement.

Article 12

Royalties and Fees for Technical Services

1. Royalties or fees for technical services arising in a Contracting State and paid lo
a resident of the other Contracting State may be taxed in that other State.

2. However, such royalties or fees for technical services may also be taxed in the
Contracting State in which they arise, and according to the laws of that State, but if the
recipient is the beneficial owner of the royalites or fees for technical services, the tax so
charged shall not exceed 10 per cent of the gross amount of the royallies or fees for
technical services. '

3. The term “royalties” as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use, any copyright of literary,
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formula or process, or for the use of, or the right to use, industrial, commercial or
scientific cquipment, or for information concerning industrial, commercial or scientific.
experience.

4, 'The term “fees for technical services” as used in this Article meansg paymenis of
any kind received as a consideration [or services of a managerial, technical or
consuttancy nature, including the provision of services by technical or other personne,
but does not include payments for services mentioned in Article 13.

5. The provisivns of paragraphs 1 and 2 shall not apply il the beneficial owner of
the royaltics or fees for technical services, being a resident ol a Conlracting State,
carries on business in the other Contracling State in which the royaliics or fees for
technical scrvices arise, through a pormancnt establishment situated therein, of
performs in that other State independent personal services from a fixed base situated
thercin, and Lhe right, property or contract in respect of which the royalties or {ees for
technical services are paid is effectively comnecicd wilh such permaneni establishment
or fixed base. In such case, the provisions of Article 7 or Article 14, as the case may
be, shalf apply,

6. Royalties or fees for technical scrvices shall be deemed to anise in a Contracting
State when the payer is that State itself, a political subdivision, a local aulbority or a
resident of that State. Where, however, the person paying thc royalties or fees for
technical services, whether he is a resident of a Contracting Statec or not, has in a
Contracling State a permanent establishment or a fixed base with which the right,
property or contract in respect of which the royalties or fees for technical services are
paid is effectively connected, and such royalties or fees for technical services are borne
by such permancnl establishment or fixed base, then such royallies or fees for technical
services shall be deemed to arise in the Stale in which the permanent establishment or
fixed basc is sifuated.

7. ., Where, by reason of a special relationship between the payer and the beneficial
ownér or between both of them and some olhier person, the amount of the royaltics or
fees for technical services exceeds the amount which would have been agreed upon by
the payer and the beneficial owmner in the absence of such relationship, the provisions of
this Arficle shall apply only to the last-mcntioned amount. In such case, the excess
part of the payments shall remain taxable according 1o the laws of cach Contracling
State, due regard being had to the other provisions of this Apreement,
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Article 13

Capital Gains

1. Gains derived by a resident of a Contractiﬂg State from the alienation of
immovable property referred to in Article 6 and situated in the other Contracting State
may be taxed in that other State.

2. Gains from the alienation of movable property forming part of the business
property of a permanent establishment which an enterprise of a Contracting State has
in the other Contracting State .or of movable property pertaining to a fixed base
available to a resident of a Contracting State in the other Coniracting State for the
purpose of performing independent personal services, including such gains from the
alienation of such a permanent establishment (alone or with the whole enterprise) or of
such fixed base, may be taxed in that other State.

3. Gains of an enterprise of a Contracting State from the alienation of ships or
aircraft operated in international traffic or movable property pertaining to the operation
of such ships or aircraft, shall be taxable only in that Siate.

4, Gains from the alienation of shares or similar rights in a company, or of an
interest in a partnership, trust or estate, the assets of which consist principally of
immovable property sifuated in a Contracting Slate, may be taxed in that State.

5. Gains derived by a resident of a Contracting State from the sale, exchange or
other disposition, directly or indirectly, of shares or similar rights in a company, other
than those mentioned in paragraph 4, which is a resident of thc other Contracling State,
may be taxed in that other State.

6. Gains from the alienation of any property other than that referred to in the
preceding paragraphs, shall be taxable only in the Contracting State of which the
alienator is a resident.

Article 14

Independent Personal Services

1. Income derived by an individual who is a resident of a Contracting State in
respect of professional services or other activities of an independent character shall be
taxable only in that State unless he has a fixed base regularly available to him in the-
other Contracting State for the purpose of performing his activities. If he has such a
fixed base, the income may be taxed in the other State but only so much of it as is
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who is a resident of a Contracting State stays in the other Contracting State for a
petiod or periods exceeding in the aggregale 183 days in any twetve-month period
commencing or ending in the fiscal year concemed, he shall be deemed to have a fixed
base regularly available o him in that other State and the income that is derived from
his activities that are performed in that other State shall be attributable to that fixed
base.

2. The term “professional scrvices” includes cspecially independent scientific,

literary, artistic, educational or teaching aclivities as well as the independent acfivities of
physicians, lawyers, engineers, architects, dentists and accountants,

Article 15

Dependent Personal Services

1. Subject to the provisions of Asticles 16, 18 and 19, salaries, wages and other
similar remuneration derived by a resident of a Confracting State in respect of an
employment shall be taxable only in that State unless the employment is exercised in
the other Contracting State. If the cmployment is so exercised, such remuneration as is
derived therelrom may be taxed in that other State,

2. Notwithsianding the provisions of paragraph 1, remuneration derived by a_
resident of a Contracting State in respect of an employment exercised in the other
Contracting State shall be taxable anly in the first-mentioned State if:

(a)  the recipient is presend in the other State for a period or periods not
exceeding in the aggregate 183 days in any twelve-month period commencing
or ending in the fiscal year concerned; and

(b}  the remuneration is paid by or on behalf of an employer who is not a
"resilen! of the other State; and

(¢)  the remuncralion is nod borne by a permanent cstablishment or a fixed
base which the employer has in the other State.

3. Notwithstanding the preceding provisions of this Article, remuneration derived
in respect of an employment exercised aboard a ship or aircraft operated in
international traflic by an enterprise of a Contracling State may be taxed in that State.
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Article 16

Directors’ Fees

Directors’ fees and similar payments derived by a resident bfa Contracting State in his
capacity as a member of the board of directors of a company which is a resident of the
other Confracting State may be taxed in that other State.

Ardticle 17

Entertainers and Sportspersons
]
I Notwithstanding the provisions of Articles 7, 14 and 15, income denved by a
resident of a Contracting State as an entertainer such as a theatre, motion piciure, radic
or television artiste, or a musician, or as a sportsperson, from his personal activitics as
such exercised in the other Contracting State, may be taxed in that other State.

i
2. Where income in respect of personal activities exercised by an entetiainer or a-

sporisperson in his capacity as such accrues not to the enlertainer or sportsperson
himself but to another person, that income may, notwithstanding the provisions of
Atticles 7, 14 and 15, be axed in the Contracting State in which the activities of the
entertainer or sportsperson are exescised. 1.

3. Notwithstandittg - the provisions of paragraph 1,! income derived by an
entertainer or sportsperson from his personal activities as such shall be exempt from tax
in the Contracting State in which these activities are exercised if the aclivities are
exercised within the framework of a visit which is wholly or mainly supported by the
other Contracting State, political subdivision, a local authority or public institution
thereof,

Article 18

Pensions and Annuities

1. Subject to the provisions of paragraph 2 of Article 19, pensions and other
similar remuneration and annuitics arising in a Contracting State and paid to a resident
of the other Contracting State, may be taxed in the fitst-mentioned State.

2. The term “annuity” means a stated sum pajable periodically at stated times
during life or during a specified or ascertainable period of time under an obligation to-

make the payments in return for adequate and full consideration in money or money’s
worth.
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Article 19

Government Service

1. (a)  Salaries, wages and similar remuncration, other than a pension,
paid by a Coniracling State or a political subdivision or a local authorily thercof
to an individual in respect of services rendered to that State or subdivision or
authority shall be taxable onfy in that Staic.

(b)  Howewr, such salartes, wages and similar remuneration shall be taxable
anly in the other Coniracting State if the services are rendered in that State and
the individual is a resident of that State who:

§)] is a national of that Stale; or

(i)  did not become a resident of that State solely for the purpose of
rendering the services.

2. (d)  Any pension paid by, or out of funds created by, a Contracting
State or a pofitical subdivision or a local authority thereof to an individual in
respect of services rendered to that Stale or subdivision or authority shall be
(axable only in that State.

(b)  However, such pension shall be taxable only in the other Contracting
State if the individual is a resident of, and a national of, that State.

3. The provisions of Anticles 15, 16, 17 or 18 shall apply to salasies, wages and
similar remuneration, and fo pensions, in respect of services rendered in conneclion
with a business carried on by a Contracting State or a political subdivision or a locat
authority thercof.

Lk
'

Article 20

Students, Apprentices and Business Trainees

I. A student, apprentice or business trainee who is present in a Contracling Slate
solcly for the purpose of his cducation or training and who is, or immediately before
being so present was, a residend of the other Cantracting State, shall be exempt from
tax in the first-mentioncd State on payments received frum outside that first-mentioned
State for the purposes of his mainicnance, education or lraining.
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2. Payments which a student or business apprentice recci!};cs as remuneration from
employment in the first-mentioned State, in an amount not exceeding a sum equivalent
to 3000 US dollars in the currency of the first-mentioned State dunng any fiscal year
shall be exempt from tax in the first-mentioned State during the period ending five
years afier the date of his first arrival in the first-mentioned Contracting State.

Article 21

Other Income

ltems of income arising in a Contracting State which are not dealt with in the [oregoing
Articles of this Agreement may be taxed in that State. ‘

Article 22

Elimination of Double Taxation

Double taxation shall be eliminated as follows:

(a) In India, where a resident of India derives income which, in accordance
with the provisions of this Agreement, may be taxed in South Africa, India shall
allow as a deduction from the tax on the income of that resident an amount
equal to the South Afiican tax paid, whether dircetly ar by deduction. Such
deduction shall not, however, exceed that part of the in¢ome tax (as computed
before the deduction is given) which js altributable to the income which may be
taxed tn South Africa.

(b)  In South Afnica, Indian tax paid by residents of South Africa in respect
of income taxable in India, in accordance with the provisions of the Agreement,
shall be deducted from the taxes due according to South African fiscal law.
Such deduction shall not, however, exceed an amount which bears to the total
South Alrican tax payable the same ratio as the income concerned bears (o the
total income.
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Article 23

Non-discrimination

1. Nationals of a Contracting State shall not be subjecled in the other Contracling
State to any taxation or any requirement connecied therewith which is other or more
burdcnsome than the taxation and connected requirements to which nationals of that
othier State in the same circumsiances are or may be subjected.  This provision shall
notwithstanding the provisions of Article 1, also apply to persons who are not residenty
of one or both of the Contracting States.

2. The taxation on a permanent eslablisluncnt which an enterprise of a Contracting
State has in the other Ciontracting State shall not be less favourably levied in that other
State than the taxation Ievied on enlerprises of that other Statc camrying on the same
activitics. This provision shall not be construed as preveniing a Contracting State trom
charging the profils of a permancnt cstablishment which a company of the ather
Contracling State has in the first-maentioned State at a rate ol tax which is not more
thau 10 percentage points higher than that impased on the profits of a similar company
of ihe firsi-mentioned Conlracting State, nor as being in conflict with the provisions of
paragraph 3 of Article 7 of this Agrecinent.

3 Nothing contained in this Article shall be consirucd as obliging a Contra®fing
State to grant to residents of the olher Conlracting State any personal allowances,
relicfs and reductions for taxation purposcs on account of civil status or {amuly
responsibilities which it prants Lo its own residents,

4, Enterprises of a Coniracting State, the capital of which is wholly or parii;..

owned or controlled, direcily or indirecily, by one or more residents of the other
Contracling State, shall not be subjected in the fivst-meniioncd Siate to any taxation or
any requirement connecled therewith which is other or more burdensome than the
taxation and connected requirements to which other similar enterprises of that
first-mentioncd State are or may be subjected. '

5 Except where tlie provisions of paragraph 1 of Article 9, paragraph 5 of Arlicle

11 or paragraph 6 of Article 12 apply, inlercst, royalties, fees for technical services and -

other dsbursements paid by an enterprise of a Conlracling State 1o a resident of {he
other Conlracting State shall, for the purpose of determining the taxable profils of suclh
eaterprise, be deductible under the same conditions as if they had been paid to a
resident of the first-mentioned State,

6. In this Article the term “laxation™ means laxcs which arc the subject of-ths
Aareement.
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Article 24

Mutual Agreement Procedure

1. Where a person considers that the actions of onc or both of the Contracting
States result or will result for him in taxation not in accordance with this Agrecment, he
may, irrespective of the remedies provided by the domestic law of those States, present
his case to the competent authority of the Contracting Stale of which he is a resident
or, if his case comes under paragraph 1 of Article 23, to that of the Coniracting State
of which he is a pational. The case must be prescaled within three years from the first
nofification of the action resulting in taxatton not in accordance with the Agreement.

2. The competent authority shall endeavour, if the objection appears to it to be
justified and if it is not itself able 1o arnive at a satisfactory solulion, to resolve the casc
by mutual agreement with the competent authority of the other Contracting State, with
a view to the avoidance of taxation which is not in accordance with the Agreement.
Any agréement reached shall be implemented notwithstanding any time limits in the
domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavour to resotve
by mutual agreement any difficultics or doubts arising as 1o the interpretation or
application of the Agreement. They may also consult together for the elimination of
double taxation in cascs not provided for in the Agreement,

4. The competent  authoritics of the Contracting States may communicale with
each other directly for the purpose of reaching an agreement in the sense of the
preceding paragraphs. When it seems advisable in order to reach agreement to have an
oral exchange of opinions, such exchange may take place through a joint commission
consisting of representatives of the competent authorities of the Contracting States.

Article 25

Exchange of Information

1, The competent authorities of the Contracting Staies shall exchange such
information, including documents, as is necessary for carrying out the provisions of this
Agreement or of the domestic laws of the Contracting States concerning taxes covered
by the Agreement in so far as the taxation thereunder is not contrary to the Agreement.
The exchange of information is not restricted by Article 1. Any information received
by a Contracting State shall be treated as sceret in the same manner as information
obtained under the domestic law of that State and shall be disciosed only to persons or
authorities (including courts and administrative bodies) concerned with the assessment
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appeals in relation to, the taxes covered by the Agreement. Such persons or authorities
shall usc the information only for such purposes. They may disclose the information in
public court proceedings or in judicial decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to impose on a
Contraciing State the obligation:

(a) 1o carry out administrative measurcs af vanance with the laws or the
adminjstrative praclice of (hat or of the other Contracting State;

(b)  to supply information which is not oblainable under the laws or in the
normal cours¢ of the administration of that or of the other Contracting State;

(c) to supply information which would disclose any trade, business,

industrial, commercial or professional secrel or lrade process, or information,
the disclosure of which would be contrary to public policy (ordre public).

Article 26

Assistance in Recovery

1. The Coniracting States shall, to the extenl permilted by their respeclive
domestic law, lend assistance to each other in order to recover ihe taxes referred to ir
Article 2 as well as interest and penalties with regard to such taxcs, provided that
reasonable stcps t0 recover such taxes have been taken by the Contracting State
requesting such assislance.

2. Claims which are the subject of requests for assistance shall not have prionty
aver taxes owing in the Coniracting State rendering assistance and the provisions of
paragraph 1 of Article 25 shall also apply 1o any information which, by virtue of this
Article, is supplied 1o the competent auihority of a Cuniraciing State.

3. The competent authorities of the Contraciing States shall by muiual agreemcnt
settle the mode of application of the provisions of this Article.

Aurticle 27

Members of Diplomatlc MISSIOIIS and Consular Posts

Nothing in this Agreement Bhall affect the fiscal priviteges of members of diplomatic .
missions or consular posts under the gencral rules of mternativnal law or under the
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Article 28

Entry into Force

1. Each of the Contracting States shall notify to the omer the completion of the
procedures required by its faw for the bringing into force ‘of this Agreement. The
Agreement shall enter into force on the date of reccq:n of the later of these
notifications,

2. The provisions of the Agfccmcnt shall apply:
(a)  inIndia:

(i) in respect of taxcs withkeld at source, for amounts paid or
credited in the fiscal year beginning in the calendar year next following
that in which the Agreement enters into force; and

i .
(i)  in respect of other taxes, for any fiscal year beginning in the
calendar year next following that in which the Agreement c¢niers into
force; 3

- ﬁ

(b)  in South Africa, in respect of fiscal years beginning on or afier the first

day of January next following the date upan which lhc Agreement enters into

force.

Article 29
Tem_inatlon

1. This Agreement shall remnain in force indefinitely but cither of the Contracting
States may terminate the Agreement through the diplomatic channet, by giving to the
other Contraciing State written notice of termination not later than 30 Junc of any
calendar ycar starting five years after the year in which the Agrecment entered into
force. i

2. In such event the Agrccmcnt shall cease to apply:
(2 in India: | |

()  in respect of taxes withheld at source; for amounts paid or
credited in the fiscal year beginning in the calcndar year next following

FS LI, WL PR (. S S A, |
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{iy  in respect of other laxcs, for any fiscal year begnning in the
calcndar year next fullwing 1hat in which such noticc is given;

(B in South Aftica, in1espeet of fiscal yeats beginming afler the end of lhc

catendar year int which such natice is given.

IN WITNESS WHEREO! the undessigued, being duly asthorised ticicla, have sipned
this Agrecient.

DONE at New Delhi in duplicaic, this Fowth day of December, 1996, i the Enplish
and fhndi fanguages, hoth texts being cqually authentic,  In case ot diverpence in
inferpeetation, the English text shall prevait.

. CILIDAMBARAM) ALEC ERWIN

The Minlsler of Finance The Minister of Trade and Lidustry
FOR THE GOVERNMENT OF FORTHE GOVERNMENT OF THE -
THE REPUBLIC OF INDIA REPUBLIC OFF SOUTH AFRICA

[NUTIFICATION NOJDSF}‘C{/S?EL g&.wa::/
F.No. F.No.501/1/93-PID.] 7
{%13AY THATHUR

JOINT '%l:.CREl}\RY IO THE
GUVERNMENT OF INDIA.



PRUTOCOL

Al the signing of the Agreoment concluded (uday between the Government of the
Republic of India and the Government of the Republic of South Alrica for {he
avordance of double taxation and the prevention of liscal cvasiou with respect to lases
ot incomo, the undersigned have agreed that (e lniluwmg provisiuns shall form an
integral patl of the gatd Agreement;

[

I Wilh refeence Lo any provision of the Agreemenl in teuns of which income
derived by a regident o a Conlracting Stale may be taged in the other Conlracting
State, it is understood that sach income may, subject to Uie provisions ol Atticle 22,
also be taxed in the first-meintioned Comiracting Stafe. | :

2. With reference fo patagraph | ol Adicle 7, 3 iy undersiond that where a
permancnt establishment which an enterprise ol a Contracting State has in the olher
Contracting Stale, participales, itself or togclher with other parts of that eétennise or
wilh an associated enlerprisc, in the negotiation, conclusion or (uiilinent of a contract
enlered ilo by thal colerprise or associaled calerptise, thiere shall be attbuted to the
permanent cstablishment that portion of the profits of the confract arsing in the other
Stalc ag relates lo the conbibution by the peimancnl r.ul.ihlwlnm.nl to the negotiation,
conclusion or fullthuent of the coniract, i

3. With reforeiice to paragraph 3 of Atticke 7, it i:q agrecd, that the funilations
referred lo therein shall in wo cvent be less than those plcwllmg on the day of the

signing of the Agrecrent,

T

-
' v

IN WI l NESS WHIERE Ol' ihe undersigned, being duly .'mlhomul (heseto, have signeed
this Protocol. i
. o
DONE at New Delhi in duplicale, this Fouddd day of Decornber 1996, in the Loglish
and Thndi languages,. both (exts being cqually autheic.® i case of any divergence in
interpretation; the Laglish text shall prevail.

;/MJWA-—_ )

(. LIIIJ)AMJIARAM) : ALKC ERWIN
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